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Debt ors.
DAVID C. N VENS and
SHARON A. NI VENS
Movant s,
Vs.
LOANS FOR M LI TARY

Respondent .

MVEMORANDUM OPI NI ON

On June 5, 2001, the court held a hearing on Debtors’ notion
for contenpt against Loans For Mlitary (“Respondent”) for
failure to pay Debtors’ attorney’s fees and costs pursuant to a
prior order of the court. The court took under advisenent the
i ssue of whet her Debtors’ counsel’s recourse was filing afi. fa.
rat her than obtaining anot her contenpt order. At the concl usion
of the hearing, Debtors’ counsel was given an opportunity to
submt a letter brief. After considering Debtors’ brief and the

applicable statutory and case |law, the court will deny Debtors’



notion for contenpt.
FACTS

I n August 2000, Debtors obtained a personal unsecured | oan
from Respondent in which nonthly paynments in the anount of
$245.46 were to be nmade. Debtors nmade these paynents to
Respondent by way of an allotnent which was deducted from the
husband debtor’s U S. Arny payroll. On Decenber 26, 2000,
Debtors filed their voluntary petition under Chapter 13 of the
Bankruptcy Code (“Code”). On January 29, 2001, Debtors’ counsel
mai | ed Respondent a |letter requesting that Respondent turn over
any paynments received post-petition for paynent on any
prepetition debt. (Doc.# 6, Exh. “A").

On March 6, 2001, Debtors filed a notion for civil contenpt.
On April 6, 2001, the court held a hearing on Debtors’ notion and
found Respondent in contenpt. Respondent did not appear at this
hearing. The court ordered Respondent to turn over $981.84 to
Debtors. This amount represented four paynents whi ch Respondent
had received post-petition. The court also awarded Debtors
attorney’s fees and costs in the anpbunt of $250.00. (Doc.# 8).1

On April 19, 2001 Debtors’ counsel received a check from
Respondent in the amount of $981.84. (Doc.# 9, Exh. “M1").

However, Respondent failed to remt the $250.00 attorney’s fees

1 The | anguage of the order regarding the attorney’'s fees award read

“Movant’s attorney is awarded attorney’s fees and costs in the total
amount of $250.00, pursuant to 11 U S.C. 8§ 105(c), 362(h), to which
| et judgment issue agai nst Respondent(s).”
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awar d. In a phone conversation between Debtors’ counsel and
Respondent on April 17, 2001, Respondent indicated that it
contested the attorney’s fees award and would “forward it over to
their legal counsel.” (Doc.# 9, Exh. “M2").

On May 8, 2001, Debtors’ counsel filed a second notion for
contenpt based on Respondent’s failure to pay the $250.00
attorney’s fees which was awarded in the court’s April 6, 2001
or der. On June 6, 2001, the court held a hearing on Debtors
not i on. Like the prior hearing, Respondent did not appear at
this hearing. The court inquired into the issue of whether its
April 6, 2001 order was a noney judgnent in which Debtors’
counsel needed to file a fi fa or whether another contenpt order
was proper. At the conclusion of the hearing, the court gave

Debt ors’ counsel an opportunity to brief this issue.

DI SCUSSI ON

The lawis clear that a court may use the renedy of contenpt

to enforce a prior judgnent entered by that court. See Conbs v.

Ryan's Coal Co., 785 F.2d 970, 980 (11th Gir. 1986). “It is

equal ly clear that when a party fails to satisfy a court inposed
nmoney j udgnment the appropriate renedy is a wit of execution, not
a finding of contenpt.” Conbs, 785 F.2d at 980 (citing FED. R
Cv. P. 69(a) (“Rule 69(a)”) which provides, “[p]rocess to enforce

a judgnent for the paynment of noney shall be a wit of execution,



unless the court directs otherwi se.”). As to the “otherw se”
| anguage, the court held that this clause is to be read narrowy.
Id. (citing 7 JAVES Wi MoORE ET AL. , MoORE' S FEDERAL PRACTI CE § 69. 02] 2]
at 69-10 to -10.1 (2d ed. 1985) providing that “a federal court
should not . . . enforce a noney judgnent by contenpt or nethods
ther [sic] than a wit of execution, except in cases where
established principles so warrant.”).

In Conbs, the order in question was a consent order.
However, this fact was inconsequential. The order provided for
the paynment of noney due and ow ng, the anount was not
contingent, and the obligation to pay was not conditioned on the
appel  ants’ purging thensel ves of contenpt. Therefore, the court
held that “the consent decree [was] properly characterized as a
nmoney judgnent.” |d. Accordingly, the court held that the
consent decree was not enforceable by contenpt. 1d.

In the case before the court, the court finds that the April
6, 2001 order relating to the award of Debtors’ attorney’ s fees
is in the nature of a noney judgnment. The order provided that
t he anobunt of $250.00 was due and owi ng, an anount which was
nei t her conti ngent nor conditioned on Respondent’s purging itself
of contenpt. Therefore, the award of attorney’s fees is not

enf orceabl e by contenpt.



Unli ke the cases? cited by Debtors’ counsel, the | anguage in
the order pertaining to the Debtors’ award of attorney’'s fees
does not direct Respondent to pay Debtors’ counsel. Instead, the
order reads “[njovant’s attorney is awarded . . . $250.00 .
to which |let judgnent issue against Respondent(s). (enphasis
added). Accordingly, the court finds those cases inapplicable.

Debt ors further argue that enforcenent by contenpt shoul d be
al | oned because “[r] espondent has no tangi bl e noney, property or
ot her assets subject to levy or execution . . . .” (Debtors’
Brief pp. 2 at (j)). The bankruptcy court for the Southern
District of CGeorgia has indirectly addressed this narrow i ssue.

See Eickhoff v. Eickhoff (In re Hi ckhoff), 258 B.R 234 (Bankr.

S.D. Ga. 2000)(Davis, J.).

In Eickhoff, the debtor and his fornmer spouse reached a
consent agreenent regardi ng nondi schargeability litigation costs
and attorney's fees. The debtor’s fornmer spouse noved for
contenpt based on the debtor’s failure to pay the attorney’s
fees. Relying on Conbs and Rul e 69(a), the debtor argued that a
wit of execution was proper and that the remedy of contenpt was
not avail abl e. The debtor’s spouse, however, contended that

there was an exception to Rule 69(a). Because all of the

2 see Gokey v. Mlintosh (In re MiIntosh), 137 B.R 967 (D. Col o.

1992) (order conpelling Plaintiff’s counsel to pay sanctions to Debtors’
counsel within 10 days); Waldschmidt v. Colunbia @Qilf Transni ssion Co.
(In re Fulghum, 20 B.R 925 (Bankr. M D. Tenn. 1982)(di scovery order
conpel ling Defendant to pay attorney’s fees to trustee).
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debtors’s assets could not reached by wit of execution, the
former spouse asserted that the renmedy of contenpt was avail abl e.

The fact that there may have been no assets subject to | evy
or execution added nothing to the court analysis. Consequently,
the court denied the former spouse’s notion for contenpt.
Ei ckhoff, 259 B.R at 238. The court further explained: “It is
true Rule 69 severely limts the right of the Court to enploy the
contenpt power for the collection of a noney judgnment and that
the Conbs decision reinforces that provision.” [d. at 236.

Simlarly, the court finds Debtors’ argunent to be w thout
merit. The fact that Respondent has no tangible property or
assets subject to levy or execution is no exception to the
El eventh Crcuit’s analysis of Rule 69(a).

Finally, Debtors’ argue that the renmedy of contenpt should
be al |l owed because the “prior contenpt order that was di sobeyed
was a non-final, interlocutory order. . . .” (Debtors’ Brief, pp.
2at (I)). The court likewi se finds this argunment wi thout nerit.
In order for an order in bankruptcy to be final, it “nust end the
l[itigation on the nerits and | eave nothing nore for the court to
do but execute the judgnent . . . for purposes of appeal.”

Wcheff v. Baungart (In re Wcheff), 215 B.R 839, 843 (B. A P.

6th. Cr. 1998). A civil contenpt order is final as long as a
finding of contenpt is issued and a sanction is inposed. See id.

As to the order in question in this case, nothing about the
order was interlocutory or non-final. It resolved the issue on

-6-



the nerits, a finding of contenpt was issued and sanctions were
i nposed. Accordingly, the court finds that its April 6, 2001
order was final and appeal abl e.

I n conclusion, the court finds that its April 6, 2001, order
awardi ng Debtors attorney’s fees and costs was a noney judgnent
which is not enforceable by contenpt. The court further finds
that the April 6, 2001 order was a final order. Therefore, the
court will deny Debtors’ notion for contenpt.

An order in accordance with this Menorandum Qpinion will be
ent er ed.

DATED t hi s day of July, 2001.

JOHN T. LANEY, |11
UNI TED STATES BANKRUPTCY JUDGE



